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JUNE, 


NO 


Tue State hardly treats the Bar with 
proper respect in requiring paymen® in 
advance of the fee due the State upon 
every order signed by the Chancellor. 
There seems to be no good reason why 
the State cannot as well afford as the 
Chancellor could to wait until the end 
of the term for the payment of the fees. 
It would have been enough to enforce 
strictly the old rule, heretofore a dead 
letter, that no papers should be filed in 
the new term until the last term's bill 
was paid; but to require the fee to 
accompany each order, or a deposit to 
be made in advance, is a little tyrani- 
eal, and causes at first some vexation 





aud inconvenience to many members | 
of the Bar. 

It is hardly dignified for the State of 
New Jersey to exact a dollar from one 





of her citizens before she will permit 


her Chaneellor to make an order to! 
enforce her laws in behalf. It is) 
the duty of the State to enforce the 
laws and administer justice and judges 


his 


even more than policemen ouglit to be 
for of 


To collect fees for judicial 


provided this purpose free 


charge. 
orders is a mean and petty sort of 





economy, humiliating to the State and 


demoralizing to the citizen. It lowers’ 
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the judicial office in the minds of the 
people. This system of fees seems to be 
so in-wrought in our institutions that 
it is hard to tear it out, but we trast 
that the step whieh has been taken in 
transferring the fees from the judges 
to the State will make the system ap- 
that it 


the next session of 


pear ridienlous will not 
be tolerated after 


the legislature. 


80 


Tue Chaneellor has ordered a sale of 
the Stevens 
Washington B. Williams, Esq., a spe- 
He is directed either to 


make sale of the battery and its appur- 


sattery to be made by 
cial master. 


tenances as an entirety, or to sell its 
materials, engines and tools separately, 
as in the jadgment of the master will 
yield the most money,—which is, being 
that 
which was intended to be the pride of 
the navy of the United States and a 
terror to the nations of the Old World, 
old 


stile are to be paid into 


interpreted, the great battery 


is to be sold for iron! The pro- 
ceeds of the 
Jourt. 

Our system of appellate courts is 
very illogical and defective, but it is 


_ . lh. + Pt ~~ . . 
not so bad as that of a single appeal 
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and numerous l-eal courts such as they 
It 


advantage to have the county courts | 


have in Pennsylvania. is 2 great | 
held by the judges of the Supreme 
Court of the State, That thereis s 
dissatisfaction with the imferior courts 
the 


4 rentor 


ne | 


in Pennsylvania, appears from 


following paragraph in the 
True American of the 14th ult. : 


The Supreme Court of Pennsylvania has 


just been delivering opinions at Herrisbur 


and the extraordinary number of reversals of 


the lower courts by the Supreme Court on 


Monday last has attracted very genera! inter 


est among the members of the bar. Of 


cases decided, 59 were affirmed and 45 


versed, A Harrisburgh despatch say 


these cases do not involve any novel princip! 


but they are about the ordinary run of routine 
] 


legal disputes, and the number of reversals 


very naturally elicits much attention from th: 
The 


pression is that the enlargement of the 


members of the profession. ] ex- 


genera 
num 
ber of district judges and the reduction of 
their labors, have diminished both th 
courts be- 


of 


rev 


and the jealous judicial care of the 
trying | 
of | 


loose methods 
that the 


general 


resulting im 


It 


low, 


Cases is believed rsal 


Monday will 
throughout the State, and insur 


dis« Ussit n 


the 


provoke 


more 
careful trial of suits. 

In the trial at the Essex Cirenit of | 
the ease of Parker, Receiver, v. Guild, 
Executor of Wilson's Devisee, an 
tion of debt was brought against the 


de- 


rh Oe 


defendant as exeeutor of the sole 
of Daniel M. Wilson, decensed, 
alleging a debt of the 


lands sold by the devisee. 


visee 


testator and 


Judge De- 
pue held that such an action was sus 
trained by proof that the exeentrix of 


Sot 


the testator, who was the same pe 
as the sole devisee, had received bonds | 
and mortgages after the death of thi 
testator, in pursuance of an agreement! 
made by the testator in his lifetime. | 
of this 


Pa| 


Lit 


This seems to be an extension 


form of action to an extreme case 


rule is well settled that the lability in 


ability | 


| serie 


country, they | 


17 
} 
4 
‘ 


receiver 
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order to follow the assets into the 
hands of the devisee, must be an exist- 
ing debt in the lifetime of the testator. 
Judge Depue reconciled this case with 
of the doetrine of 
to 
been carefully excluded in the other 


| 
the mle by means 


relation, whieh seems us to have 


| CASCE, 


Pur deeision of the Court of Errors 
Se wett, 


pufan end to what was suap- 


Palys wv. Receiver, 5 Stew. 
bean established practice in 
in regard to 
left it un- 


‘the conrt has power to 


of Chaneery 
receivers and 
of any claims by or 


ime 


roninst 2 reeeiver except such as are of 


an equitable nature. he eourt held 


nit elaim against a receiver of an 
solvent railrond corporation for dam- 

cexsioned by negligence in the 
nanagement of a train ean not be de- 
termined by the Court of Chancery,but 
only by a eourt of law. Citing a long 
of cases in England and in this 
that 


tled that a claim for damages, except 


eld it is well set- 


‘in certain special eases, is a matter of 


legal cognizance only ; that a court of 


jequity is not adapted to the decision of 


uch a case, and that it is beyond the 
urisdietion of the court except when 
he claim is purely incidental to a suit 
for specific performance, and even then 
the qnestion must be sent to a jury on 
an issue of quantum damnificatus if 
the ease involves anything more than a 
caleniation of profits. (Nelson v. Bridges 
2 Beav. 239.) The claim being purely 
legal the faet that 
appoimted 


the defendant is a 

by the Court of 
Chancery is no reason, the court said, 
why the suit should be determined by 
that court. It is true that permission 
be obt: 
suit at law could be brought, but this 


must ined of the eourt before a 
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is only to prevent vexatious snits, and 


must be granted as a matter of 
whenever a proper case is presente 
that the 


au rece 


ight 
| 
| 


[his case, decides, therefore, 
fact that the wrong-doer 
of the Court of Chancery does not give 


is ‘iver 


to that court jurisdiction over a claim 


for It 


however, from the decision whether the 


damages. is not quite clear, 
reason of the decision rests upon the 
fact that the claim was a purely legal 
demand or upon the narrower ground | 
the — that a} 
court of equity is not adapte 
If the mere 
i] 


ture is enough to take it out of the 


that the claim is of 


Or COomM- 
petent to deal with. fact 
that a demand against it of a legal na-| 
isdiction of the Court of Chancery, it 
will be necessary for the court to eom 
pel an action at law to be brought up- 
on every promissory note or book of 
account which is presented to a re-| 
the affairs 


of a corporation, and it might be doubt- 


ceiver in the settlement of 


ful whether the court could compel the 


tenants of a receiver to pry rent or 


give up property, and he might even be | 
nt to 
session of the very property that is put 


obliged to bring ejectm: get pos- | 


under his charge. It is unfortunate that 
the court did not go further and define 
of 
to 


more exactly the jurisdiction the 


Court of Chancery 
This would indeed hav. 


In respect 


ceivers. been 


od ' 
cause MM hnwa, 


beyond the facts of the 
that 
not strictly confined to the point in is 


but the decision was made was 
sue, for the question of jurisdiction 
was considered as having been waived 
by the parties and was not argued by 
counsel on either side, and the court 
took jurisdiction in this particular case 
and the h 
they held that in general such xe tions | 


should not be brought in a court of | 
equity. | 


assessed damages, althoug 


| ant 


| by the courts in the 
llette 


eTius, and the 


VISION 


i nerainst 


SeIZULECS 
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In a recent case brought before the 
Chancellor at Chambers the question 
a telegraph operator 
econld be compelled by subpeena to 


arose whether 


/produce a despateh sent by the defend- 


suit for divorce to her alleged 


The 
asked that the operator might be ex- 


in a 
paramour, telegraph company 
cused from obeying the subpoena on 
the ground that they were bound to 


| their customers to keep all despatches 


The Chancellor held that tele- 
not as such privileged 
subject to 
production in the same 


secret. 
grams were 
communications, bat were 
compulsory 
is letters; 


manner ¢ that a telegram in 


charge of a compyny might be reached 


Same manner as a 


If 
and competent 


r in the hands of a messenger. 


2 despatch is relevant 


‘evidence and is deseribed with sufficient 


in the subpoena, the company 
In a case 
the present, publie policy does not 


cannot refuse to produce it. 
Like 


prequire that any means of communieca- 
tion should be protected against exam- 


ination. 

There has been much discussion on 
this subject of the inviolability of tele- 
the re- 


of the laws in the House of Rep- 


committee on 


seniatives has recently made a report 
upon this subject, recommending that 
despatches 
p: 


in 


sin charge of telegraph com- 
voles 


the 


should be as inviolable as letters 
post office. The purpose of this 
prevent the indis- 
criminate ransacking of telegraph of- 
The 


opinion seems to be, however, 


ho doubt 


W It 
lices by congressional committees. 
bette! 
tliat in the constitution 
unreasonable and 
protection 
against this, and it is suggested that 
even the mail is not exempt from the 


‘operation of due process of law. It is 


the provision 
searches 


is a2 sufficient 
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undoubtedly very desirable that the 
rights and duties of the courts and of 
congressional committees in regard to 
telegraphic despatches should be clear- 
ly defined by legislation for power to 
issue a subpoena duces teewm with no 
limitation except a reasonably certain 
description and the relevaney of the 
despatch may often involve the exam- 
ination of a great deal of private cor- 
respondence. What these regulations 
should be is suggested in a thoughtful 
article on this subject read by Henry 
Hitcheock the Bar 
Association in August last, and pub- 


before Ameviean 





lished in pamphlet form, and also in | 
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closes that the chief, and in some cases 
the only deposits received by the early 
banks were special deposits of money, 
bullion, plate, ete., tor safe-keeping, 
and to be specifically returned to the 
depositor ; and such was the character 
of the business done by the bank of 
Venice (the earliest bank) and the old 
bank of Amsterdam, and the same busi- 
ness was done by the goldsmiths of 
London and the Bank of England, and 
we know of none of the evrlier banks 


where it was not done. 


In Gebhard v. Canada Southern Ry 


Vo., Int. Rev. Reeord, May 10. 1880, 


the Southern Law Review, October | an action was brought in the U. S. Cir- 


and November, 1879. The conclusions | enit Court, Southern District of New 
of the writer in regard to the power of | York, upon the first mortgage bonds of 
the courts to issue subpoenas for the|}the Canada Southern Railway Com- 


production of telegrams are the same 
as those of the Chancellor in the case 
above mentioned. The opposite view, 
however, is taken with great earnest- 
ness by Judge Cooley in his work on 
(onstitutional Limitations in a note on 
page 306, and also more recently in an 
article in 13 American Law Register, 
page 60. See also in support of the 
Chancellor's view 58 Maine. 


In First National Bank of Carlisle 
S. Sup. Ct., April 18, 


arose | 


v. Gresham, U. 
9 Reporter 533. the question 


whether national banks have authority 
| 





to receive special deposits, and it was 
held that such an authority was implied 
in the act by which they were created, 
(Banking Act of 1864, Rev. St., $5,228) 
and was supported by a reference to | 
the of the 

Swayne, J., delivering the opimion of 


customs earliest 


the court, cited with approval the re- 
cent decision of the New York Court 


of Appeals in Pattison v. Bank, not yet! according to the 
} ] e/ | t=) 


reported, in which it was said “a ref-| performance,’ 


Parliament. 


banks. | 


pany, made in Canada and payable in 
New York. The defendant was a Ca- 
nadian corporation, and insisted in de- 
fence that it was discharged from its 
obligation to pay these bonds by an act 
of the Dominion Parliament, by which 
it was authorized to issne new bonds 
at a lower rate of interest, payable in 
thirty years, to take the place of its 
first mortgage bonds. The act declared 
that the assent of the holders of the 
mortgage bonds should be deemed to 
have been given to the substitution of 
the new ones, but the plaintiff in fact 
never gave his assent. The court held 
that the obligation of the bonds was 
not affected by this act of the Dominion 
‘A defence or discharge 
good by the law of the place of a con- 
tract is good wherever the contract is 
sought to be enforced, but when the 
place of performance is not the place 
where the contract was made, the de- 
fence or discharge is valid or invalid 
law of the place of 
* This principle is applied 


erence to the history of banking dis-|in cases of usury and bankruptcy, and 
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in the latter case it has frequently been | 
held by the Supreme Court of the’ 
United States that a discharge unde: 

the laws of one State is inoperative in 

another where the contract is payable, | 
and this principle alone the court held) 
would be sufficient to sustain a decision 
against the validity of ‘this defence. 
The court went further, however, and 
held that even if the contract were to 
be governed by Canadian the 
courts of the United States could not| 
permit such a defence to be made in 


“é i 


law, 


a suit brought before them. he act 
of the Dominion Parliament was an at- 
tempt to impair the obligation of a 
“The plaintiff is entitled 


to the money due by the terms of his 


contract.” 


bonds, and any legislative act which 
attempts to deprive him of it by com 
pelling him to accept something differ- 
ent, violates fundamental principles of 
justice, and is, in effect, an arbitrary 
confiscation of the plaintiff's p:operty.” 
The court referred to the denunciations 
by Lord Thurlow and Mr. Pitt against 
attempts to modify the charter of the 
East India Company in 1/83, and said 
that such legislation was regarded as 
unconstitutional even in England,where 
Parliament is said to be omnipotent, 
and that the Federal Government of 
the United States, although it was not 
expressly restricted by the constitution 
in this regard, was held by the courts 
to have no power to make laws of this 
kind, referring to the opinion of Nel- 
son, J., in People v. Morris, 13 Wend 
328; The Sinking Fund Cases, 90 U. 
S$. 746-7; Cooley Const. Lim. 176. 
Tue following account of the prose- 


cution of a citizen of Lowa is’ taken 
from a Newark daily paper of May 15. 
1880: The ease of Charles A. Marsh.) 


tried Jast week in the Hssex Quarter 





Sessions, is a painful illustration of a 


145 


A clear 
statement of the facts may serve as a 


wrong without a remedy. 


warning in the future. It is even more 


important in criminal administiation 
that the 
prosecuted 


wrong man should not be 
than that the right one 
should be convieted—especially if the 
innocent man is to be dragged from 
his home, 1,500 miles away. On the 
29th of July, 1879, one Conway, a liv- 
ery stableman in this city, hired a 
horse and buggy to a young man who 
has never returned it. The thief was 
an entire stranger and was only seen 
during the few minutes which the hir- 
ing ocenpied, by three men about the 
The next week Charles A. 
Marsh, of Jessup, Iowa, who had left 
his home July 29th to attend the fun 


eral of his mother in New York, hap- 


stable. 


pened to be in Newark for the first 
time ip his life, in company with his 
brother and a man from whom he had 
‘een in the habit of getting horses, to 
look at some stock. They were here 
but an hour or two and returned to 
New York. Charles A. Marsh soon re- 
turned to his farm in Iowa without 
even any knowledge of Conway or his 
loss. 


About September Ist, Conway, in 
some manner, conceived the idea that 


one of the three men who had been 
seen in Newark the following week was 
the thief. He-arrested two of them, 
but it was found to bea mistake, and 
He then sns- 


pected that it must be the other, who 


they were discharged. 


At the December term 
No ef- 


fort at all was made to ascertain his 


lived in Iowa. 
he eaused him to be indicted. 


position at home, or the purpose of his 
visit to the East. Nothing was done 
until April, 1880, when Gov. McClellan 
was asked for a requisition and officers 
were sent to Lowa to bring Mr. Marsh 
to New Jersey. They arrested him 
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April 17, and brought him to Newark, 
They fonnd him on a farm of 2,000 
acres, with fourteen ploughs running, 
and in the midst of his Spring work. 
All his surroundings made it evident 
that he was not a horse thief. He had 
lived there since his childhood and was 
above all possible suspicion. 
Nevertheless he was arraigned here 
as a thief, gave bail, went back to Towa 
and bronght back four of ins neighbors, 
including railroad officials, to prove 
thi t on the day of the alleged robbery 
he had just heard of the death of his 
mother and left Iowa for New York to 
attend her funeral. Up to this time he 
had never set foot in New Jersey. 
During the following week, as above 
stated, he made « casual business visit, 
with the painful results mentioned. He 
was, however, put upon his trial as a 
horse thief. 
the larceny and the successful capture 


Sensational aeceounts of 


of the thief were published. He was 


put to grievous expense and injury, 
his inno- 


but when the case came on 
cence was made so abundantly clear 
that the Prosceator declined to sam up 
and the jury at once found a verdict of 
not guilty, and many of them came to 
the young man and expressed in the 
strongest manner their sympathy and 
that ie 


wiong. 


reviet should have suffered 


such a But sympathy and re- 
gret were but poor conipensation for 
precious time lost, for character pub- 
li¢ly ssniled, and for money needles ly 
spent, simply from « careless mistake 
Ou 


guarded that no citizen ean be torn 


of identity. laws should be so 


from bis home and cexrmed 1,500 miles 
State, to 


even 


to a distant answer to a 


charge without a show of foun- 
dation. 
the 


the importance of requiring a 


This ecnse shows in strongest 


ligrlit 
thorough investigation before a requi- 
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is a 
ask another 


sition is granted. It grievous 
wrong for the State 
State to send one of her citizens here 
to be tried for erime when the prose- 
cutors own evidence will not bear the 


A man brought 


to 


test of examination, 
from another State is at an immense 
disadvantage. He cannot compel the 
attendance of witnesses nor ex mine 
It ought to be 


provided that no requisition should be 


them by commission. 


asked for until the witnesses had been 
examined before a justice of the Su- 
preme Court, or at least that the ap- 
proval of the Attorney General should 
be obtained in every case. 


METHODS OF REVIEW. 

The facility with which legal contro- 
versies decided in inferior courts can 
be taken to the proper appellate tribu- 
nal and there new adjudged, is a mark 
of enlightened jurisprudence. 

Apart from the constitution of the 
appellate courts, the methods of review 
are of vital importance. The whole case 
should be speedily and readily taken 
to the higher courts without embar- 
rassing forms, and there again decided 
just as the appellate jadges would bave 
decided it if they bad tried it below. 

This has always been substantially 
done in equity cases, where the whole 
record on which the order or decree 
complained of goes up for thorough 
exrunination, and the order or deeree 
ean be affirmed, modified or reversed 
But it is very dif- 
These 
have been regarded until recently as 


all the 
must be marshalled and every point 


as justice demands. 


ferent in common Jaw cases. 


legal battles, in which forees 
guarded in the first encounter before 
the jury, whose verdict must end the 
controversy, uuless one party or the 


other can, at the moment, point out 
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and expose some specific error of the 


judge who tries the ease. If any acci- 


dent happens, through any want of 


vigilance in counsel, if important evi- 
dence is forgotten or fails in the hurry 
of the trial, the game is Jost. or won 
finally, and there is no remedy, no 
matter how plainly unjust the result, 
unless the jadge bas made a palpable 
mistake, noticed and excepted to on 
the spot. 

Under our old-fashioned system, no 
common law case in the Supreme Court 
tried at the Cirenit, can go to the Court 
of Evrors except upon a bill of excep- 
at the 
tions must be to some specifie error in 


tions tuken triul. The excep- 
admitting or excluding evidenee, or in 
making the charge. If an able judge 
avoids «istinet mistakes, but yet so 
moulds and governs the trial as to 
produce «a result which the appellate 
tribunal would not have reached and 
would to 
remedy unless it can point out some 
In fact, the stat- 
ute carefully excludes a comprehensive 
view of the case, by providing that the 
bill of exceptions shall contain only so 
much of the evidence as to present the 


wish reverse, there is no 


definite error of law. 


questions of law upon which exceptions 
were taken at the trial. And to shut 
out still further any broad view of the 
whole case, and to prevent any actual 
reconsideration of the entire legal con- 
troversy by the appellate court, if is 
provided by statute, since the | evision, 
that where a party bolds a bill of ex- 


ceptions and applies for a new trial, 


the granting of the rule shall be a 
waiver of all 
points expressly reserved in the rule. 
(Rev. 887, §246.) The result is that 


unless the case has been 


exceptions, except on 


tried with a 
preparation and skill not to be expect- 
ed in the rush of circuit practice, it is 


often lost without remedy and against 
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essential merits. We constantly ob- 
serve instances in the reports where it 
has become evident above that the re- 
sult should have been different, but 
under the system of review in force, 
the appellate judges are powerless. 
They can only say that the manifest 
error does not legally appear upon the 
record. 

We remember a case in Connecticut 
where a distinguished but eccentric 
lawyer was arguing a case before the 
highest court, and made a point which 
As he 


was elaborating it an inquisitive judge 


seemed perfectly conclusive. 


asked where it was to be found in the 
He parried the in- 
Wher hé finished, 


bill of exceptions. 
quiry and went on. 
the judges, greatly impressed, said it 
was a very strong point, but they bad 
looked carefully through the record 
and could not find it. Aud they asked 
him if it was in fact in the record. He 
replied, “ No, your honors, and that is 
the h—I of it.” 

Now, while all proper weight and 
conclusiveness should be given to ver- 
dicts on doubtful questions of fact, 
some system should be adopted by 
which common law cases can be really 
re-heard before the highest court, 
speedily and simply, on their legal 
merits. 

This result was reached substantially 
in New York on the adoption of their 
Code in 1849, and it has been still 
more completely reached in England 
since the change in their system of ju- 
dicature in 1873 and 1875. By Order 
58, which establishes their system of 
appeals, it is provided, That bills of 
exceptions and proceedings in error 
shall be abolished ; that all appeals to 
the Court of Appeals shall be by way 
of rehearing and shall be brought by 
sumuury way, 


notice of motion in a 


and no petition, case, or formal pro- 
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ceedings other than such motion shall 
be necessary. 

That the appellant may, by the no- 
tice of motion, appeal from the whole 
or any part of any judgment or order, 
and the notice shall state whether the 
whole or a part only of such judgment 
or order is complained of, and in the 
latter case shall specify such part. 

That the notice shall 
all interested in the appeal fourteen 
days before. 

That the Court of Appeal shall have 
all powers and duties of amendment 
and otherwise, of the Court of First 


be served on 


Instance, with full power to receive 
further evidence on questions of fact 
by oral examination in court or by af- 
fidavit or deposition. 

That upon appeals from a judgment 
after trial or hearing of any cause or 
matter upon the merits such further 
evidence (save as to matters happening 
ufter the trial) shall be admitted on 
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ly the Euglish courts are emancipated 
from the fetters of the old system to 
which we cling, and how earnestly they 
strive to change the law suit from the 
old legal tournament before a jury toa 
sober and deliberate mode of finally 
reaching a just result as to the real 
matter in controversy. 

Such a change here would save coun- 
sel from a world of perplexity and 
anxiety xs to d-tails, and at the same 
time promote substantial justice. We 
do not believe it would tend to laxity 
of practice, while it would make the 
appellate tribunal the enlightened and 
of the merits of 
rather the 
istrument of announcing or framing 
Such 
‘rales and principles would flow natur- 
| all 


| their 





real 
than 


liberal arbiter 


controversies, in- 


pure legal rules and principles. 


yand simply from the exercise of 
duties of rehearing under the 
| liberal rales now in operation in the 


A. 


English courts, 


special grounds only, and by leave of) 


the court. 
That the Court of Appeal shall have 
power to give any judgment and make 


any order which ought to have been | 


further 
And 


these powers may be exercised in favor 


made, and to make any such 


order as the case may require. 


of all parties, whether they have ap- 
pealed or complained, or not. 


That no notice of motion by way of 
but 


only notice of motion to eontend thit 


cross-appeal shall be necessary, 
the decision below should be varied. 
That if upon hearing the appeal a 
question arise as to the ruling or di- 
rection of the judge to the jury or as- 
sessors, the court shall have regard to 
evidence, 
the 


the verified notes or other 


to 


court shall deem expedient. 


anil such other materials as 


These provisions are cited at some 


length in order to show how complete- 


‘THE FOURTEENTH AMENDMENT 
IN OUR PUBLIC SCHOOLS. 


| A point of considerable interest to 
ithe State 


‘time ago in Salem County, and was 


venerally was raised some 


practically decided by the non-action 
‘of the last United States Grand Jury 
at Trenton. 

before 


Com) laint U. S. 


Commissioner Whitehead in Newark, 


was made 
by Williim Van Hendricks, a colorgd 
nen, that his children were deprived 
of their rights under the Constitution 
by the trustees of his school district, 
that they were refused admission to 
at Woodstown 
cause they were colored children. The 
thet 


another sehool tn the district 


the public school be- 


trustees contended there was 


for col- 


ored children with a teacuer who, 


\though colored herself, was as good a 
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teacher as any in the County, a gradu-|plaint, however, was made under sec- 
ate of the Normal School at Hampton, | tion 5510, U. S. Revised Statutes, and 


Va., and who came strongly recom- 
mended. It that the 
distance from Van Hendricks’ house to | 
the colored school was nearly a mile) 
the | 


was admitted 


farther than from his house to 


Woodstown school; but it was insisted 
that the existing arrangement was a. 


. . . | 
one found in successful op- | 


good one 
eration when the trustees complained | 
of were elected ; that about thirty col- 
ored children living near the complain- | 
ant went to the 
school ; that the teacher herself was a 
of 


the school 


willingly colored 
near complainant and 
that, in district 


tion, many children went euch day, 


neighbor 
in ques- 
some to the white school, some to the 
colored, much farther than would be 
necessary for the complainant's cluil- 
dren in either event. 

It also appeared, in evidence, that 
the location of the colored sehoo! was 
attainable at the date of its 


the best 





erection, and was very near the geo- 
graphical centre of the colored popula- 
tion of the district. ‘The trustees con- | 
tended also, and were sustained by the 
County Superintendent, that, under 
the circumstances, the admission of the 
children of the complainant would re- 
sult in so many applications on thie 
part of their contented pupils of the 
eolored school, that the Woodstown 
school would, in its primary depart- 


ment, be overrun, while the colored 





school would be comparatively desert- 
ed, And they insisted that color alone | 
was not and, under the facts as proven, | 
could not be the reason of their action, | 
inasmuch as there were colored chil- | 
dren in the Woodstown school. 
The State Board of Education 
always dreaded, somewhat, the raising 
of this question, and every effort was 
made to arrange matters. The com- 


22 


has 





the Commissioner was moved to dis- 
miss the complaint, for reasons sub- 
stantially as follows: 

The Constitution of the U. S., Art. 
XIV., Section 1, provides: 1, “That 
no State shall make or enforce any law 
which shall abridge the privileges or 
immunities of citizens of the United 
States.” And (2), “Nor shall any State 
deprive any person of life, Jiberty or 
property without due process of law; 
nor deny to any person within its jur- 
isdiction the equal protection of the 
laws.” 

These mandates we, see at once, are 
to States. But, as a State 
indicted or punished, the 


addressed 
cannot be 
laws enforcing these provisions must 
be addressed to individuals. And by 
a logical necessity, the statute under 
consideration has reference to persons 
who, under color of law, regulation, 
ete., of a State, do certain things. 

on the rights 
by State 


commits murder, 


Ordinary trespassers 


of persons are 
If 
robbery, ete., he is tried and punished 
If, 


done under 


punisiied 


Courts. man 


an 
by the State Courts however, the 
act forbidden is color of 
State law, if the State attempts to in- 
terpose, in certain specified cases, the 
United States, througis its own Courts 
will, then, take jurisdiction. 

This distinetion, whieh is sufficient- 
ly obvious, is maintained in several 
cases, and, indeed, the act under which 
these proceedings are had, is directed, 
in terms, against “every person who, 
under color of any law, statute, ordi- 
nance, regulation or custom, subjects 
or causes to be subjected, any inhabi- 
tant of any State or Territory,” ete. 
was insisted, took the case 
out of the jurisdiction of the United 
States Courts, and, of course, out of 


This, i 
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the jurisdiction of the Commissioner. 
For, it was not pretended that the 
Trustees acted under or under color of 
any such law, etc., aud, as a matter of 
fact, the custom of the State and, « 


pecially of Salem county, is in favor of 


1S. 


mixed schools; and the School com- 
plained of is a mixed school. 

The Commissioner's attention 
then called to the distinction made 
Mr. Justice Washington, in the case of 


by 


Corfield and Coryell, 4 Wash. C. C. R., | 
371, and quoted and sustained in the) 


opinion of the Court in the Slanghter 
House cases, between the rights, priv 
ileges, ete., of citizens of the United 
States, and the special advantages, ete., 
of citizens of particular States. 

In the Slaughter House cases, 16 
Wallace 36, 130, this very important 


distinction is fully and strongly set) 


forth and illustrated. The probibi- 
tion, “Nv State shall make or 


any law which shall abridge the privi- 


enforee 


leges or immunities of citizens of the 
United States,” it is said in the opin- 
ion of the court, p. 74, “is intended to 
secure these rights,” those of a citizen 
of the U. S., not those enjoyed as citi- 
zens of a State; referring again to 
Jorfield v. Coryell and to Paul v. Vir- 
ginia, 8 Wallace 180, where the rights 
of a citizen of the United States 
described as being the fundament»] 
rights of humanity, with such special 
rights and privileges as are involved in 


are 


our complex system. 


It is, of course, not contended that) 


the right to a commmon school educa- 
tion is one of these general rights. 


Wits | 
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| long, aud as it is unquestionably a very 
important one and a rather remarkable 
piece of composition it will, perhaps, 
be as well to give it in full. It will be 
found on page 1068 of the second edi- 
| tion the Revised Statutes of the 
| United States : 


“Sec. 5510. Every person who under color 
of any law, -tatute, ordinance, regulation, or 
custom. subjects, or causes to be subjected, 
jany inhabitant of any- State or territory to the 
deprivation of any rights, privileges, or im- 
munities, secured or protected by the Consti- 
tution und laws of the United States, or to 
different punishments, pains, or penalties, on 
account of such inhabitant being an alien, 
| or by reason of his color or race, than are pre- 
scribed for the punishment of citizens, shall 
be punished by a fine of not more than one 
thousand dollars, by imprisonment not 
more than one year or by both.” (See § 1979. ) 


of 


or 


It will be observee that this section 
is exceedingly broad. The of 
ithe XIV amendment, “subjeet to the 
jurisdiction” of the United States, said 
iby the Court in the Slaughter House 
icases, 16 Wallace 73, to have been “in- 
children of min- 


words 


tended to exclude * * * 


\isters, consuls, and citizens or subjects 
of foreign States born within the 
United States,” are here omitted. Even 
the words “within its jurisdiction,” at 
of the of the 
amendment, are left out. These omis- 
sions, and the introduction of the word 
“alien,” are significant and important. 

It is clear that the act under consid 
eration forbids the deprivation of any 
inhabitant of rights, ete., secured by 
he constitution and laws of the U. S. 
to to citizens. 
The association of the inhabitant with 


the end first section 





| 
| 
| 


such inhabitant, not. 


| 
| 
| 
| 
| 
| 
| 


| — ° 
the citizen is reserved for the second 


‘clause of the act. In this second elause 


Van Hendricks does not complain as a| of the section the inhabitant, alien or 
citizen of Virginia, where he was born, ' otherwise, is put on a par with citizens 
but as an “inhabitant,” a “person” de-| us regards the infliction of pains and 
prived of privileges on account of his} penalties, but not in the first clause, 
color or race. It is only in this capaci-| where rights and privileges are re- 
ty that he can claim the protection of | ferred to. 

Section 5510. The section is not very; And the reason is obvious: when we 
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recall the words of the Fourteenth |no higher authority can safely deny or 
Article of the Constitution, and re-| interfere with, when exercised by in- 
member the distinction there made be-|ferior but competent and presumably 


tween citizens and persons generally. | 
When that article says, that no State 
shall deprive any person of life, liberty 
or property, without dune process of | 
law, it puts that person on the same | 
plane with citizens, so far as the in-| 
fliction of penalties, under our system, | 
All of the penalties im- | 


posed under our laws involve depriva- | 


is concerned. 


tion, toa greater or less degree, of 


Tie statute | 


life, liberty or property. 
runs parallel with the Article of the 
Constitution. 

The “rights, privileyes and imiuni- | 
the | 


United States in this act under exami- | 


ties,” therefore, guaranteed by 
nation, are those rights, etc., which the 
U. S. guarantees to every inhabitant, 
alien or otherwise, and those only. 

The introduction of the word alien 
The 


under this section, what the Chinaman | 


is significant. neero can claim, 


ean and no more. Hostile diserimina 
tion is forbidden against an inhabitant 
on account of his being an alien, or by | 
reason of his color or race.” tn fact, | 
the Chinaman, as meeting all the con- | 
ditions, would seem to be particularly | 
refeired to. And, obviously, no rule | 


can be laid down for the colored man 
in New Jersey 


inelude the Chinaman 


which is not broad} 


enough to in | 
California. 

It so happens that Van Hendricks, | 
the complainant, is about the color of | 
the Chinese. It would be a whimeres | 
absurdity, under the circumstances, for 
the United States to in 
favor of a particular colored man be- 
cause he of ‘Tentonico-African | 
instead of Mongolian derivation. | 

And, finally, it was insisted, tiat the 
act complained of was one which fell 
within that reasonable discretion which 


discriminate 


| 
| 


was 


claimed to bave 


i school 


ithem to it, it was his own fault. 


Opinion, 


laeted. 


honest officials. 

Unless a very clear case of outra- 
geous opposition is, prima facie, made 
out, the U.S. should not try to inter- 
fere ; and, if it did, it would, in this 
case. be confronted, in limine, by the 
qualifying words of its own statute ; 
and in the first stage of investigation, 
by the admitted fact, that the rights 
denied are not 
such rights as, according to its own 


been 


Courts, it had ever attempted to secure 
|or to protect. 


The Commissioner based his decision 
n the admitted facts of the case. He 
suid that the Trustees had provided a 
children of the com- 


for the 


| plainant ; and that if he did not send 


And 


| thiet the fact that children were admit- 
| ted 


to the Woodstown school, who 
lived farther away than did Van Hen- 


idricks from that school, did not, in his 


bring the ease within the 


i statute. 


Complaint was made, or attempted 


|to be made, at the last Grand Jury of 


the United States Court at Trenton. 
No bill 
hope that this particular attack on our 


having been found, we may 
very excellent school system has failed 
Attention has been 
craved in the course of this article to 
the fact that this particular section of 
the law is much broader in its scope 


of its 


purpose. 


and reach than was perhaps intended 
by the Congress by which it was en- 
The legislative idea, if any, is 
always an interesting subject of in- 
quiry ; but what any particular legisla- 
tive body has done and what it meant 
to do are often very different things. 
The negro race is now only one of 
many races within our jurisdiction. 
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The Chinese will very possibly out- | 


nniber them within the lifetime of the 


present generation. It was observed 


above that this act that we have been 


considerine would seem to have been 


drawn with special reference to this | 


interesting race. 
its provisions to them has occupied the 
attention of the U. S. Cali- 
See, for example, 
The 


the act are comprehensive enough to 


Courts in 


fornia. the ease re- 
ported in 3 Sawyer 59 words of 
Indians. Unquestionably 


if Alaska. 


j rest} ae) 
Suc? lvé 


include the 
they include the inhabitants « 

[It is an interesting and 
reflection that 
the 


wards the 


these Alaskans oecupy 
substantial t 


position, ly, to- 
as that 


SumMe 
general Government 
of the French and Spanish resi lents— 


Valley, 


important section of our 


the Creoles of the Mississippi 
that 


territory wis sold by the French Gov- 


when 
ernment to our own. It i 
eult to find 


like, the exact status of this element of 


very daffi- 


out as fully as we would 


our complex nationality ; but from the 


most trustworthy sources it would 
seem that they ave hardly a people to 
be safely intrusted with the rights and 
responsibilities of self-governing citi- 
zens. They are a problem that may 
press for solution at an inconvenient 


time. 


The application of 


ithe Creole of Louisiana. 


In a form of Government like ours 
the constitational arguments of even 
our best men are more or less debased 
by 2 real or fancied necessity of yield- 
ing to the sentimentalities of practical 
politics. This tendency is very dis- 
cernable in the great arguments of Mr. 
the best in our 


Webster—perh 1ps 


history. Since his day, however, the 
relative 
thirteen 
dneglish eleraent has much diminished ; 


of 


appeals would elicit no response what- 


importance of the original 


States and of the distinctly 


se much that some his strongest 


ever from a very large proportion of 


our present voting population. 
of the 


naturalized immigrant, 


Leaving out view foreign 


born, what 
sympathy hes the Texan or the Span- 
of New California, or 


iard Mexico, or 


Bunker 
And 


citizens, 


with 
Hill, or Saratoga, or Princeton ? 
Lrish fellow 


the views of our 


with reference to the advisability of 
shutting the Golden Gate in the face 
of Asia, is only one among several facts 
to suggest that we 


seein 4 84 


which would 


may find it necessary to shape our pol- 


icy with reference to aliens and their 


rights and duties somewhat more in 
aecordance with that of other civilized 


nations. S. 
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UNITED STATES 


DISTRICT OF 


PATENTS—NOVELTY--COMBINA- 
TION. 
The Delaware Coal & Ice Co. v. 
| Filed April 15, 1880, | 


Packer. 


The inventor of an improvement is entitled to 
the benefit of all original devices or combin- 
ations that accomplish new and better re 

Whutever he 


incorporated into his patent from the com- 


sults, but for such only. 


mon property of the public at the date of 
his invention still belongs to the public. 
The first inquiry is, What is claimed as new ? 
The patentee must stand upon his claims ; 
the thing patented is what the inventor 
claims, and not what he shows. ‘The courts 


cannot give him more than he asks for. 


A patent containing three separate claims for 


three constituent elements, which the pat- 


entee confessed were not new and containing 


for the combination,—//eld, 


that reason to be invalid. 


no claim 


The novelty of a combination for a chute for 
unloading coal wagons discussed and com- 
pared with English patents. 

On bill, ete. 

Nixon, D. J.: The complaimants 
owners of certain letters patent, num- 
bered 73,684, and dated January 21, 
1868, issued to John Henry Wood fo: 


* Improvements in wagous for unload- 


“ure 


ing Coal,” and have brought their suit 
against the defendant for infringing 
the same. 

The defendant in his answer denies 
(1) the novelty aod usefulness of the 
patent. and (2) the alleged infringe- 
ment. 

The complainants’ patent is for «a 
mechanism to accomplish a certain re- 
sult, to wit: the unloading of coal or 


Vi 


other material from wagons. ‘The in 


ventor, in his specifications, calls it an | 


improvement upon old devices for the 


has | 


for 


CIRCUIT COURT. 


NEW JERSEY. 


same object, and he is entitled to have 
the benefit of ail original devices or 
combinations that aecomplish new and 
better results than existing organiza- 
Whatever he 


has incorporated into his patent from 


tions, but only for such. 


the common property of the public at 
the date of his invention still belongs 
to the public. 
7 Otto 554. 
The first inquiry, then, will be, What 


Railway Co. v. Sayles, 


is Claimed as new in the complainants 
patent ? 

The patentee says in his schedules 
that the nature of his invention con- 
sists in the funnel-shaped mouth at- 
wavon, in com- 


He 


(1) The attachment of a fun- 


| tached to the cart or 
bination with the chute and valve. 
claims : 
nel-shaped or meline mouth, D, of any 
material, to the rear or side of a eart 
or wagon, as bere deseribed and for 
the purposes set forth. (2) The valve 
or gate, EK, at the end of the mouth D, 
ov in the chute or tabe G, when com- 
bined as herein described and for the 
(3) The hinged or 
tubes, H, when at- 


purpose set forth. 
sliding chutes or 
tached to an open mouth or te the end 
or side of a cart or wagon, for the puar- 
| pose herein set forth. 
| He is presumed to know what he in- 
ivented, and he tells us with sufficient 
jclearness. He must stand here upon 
lis claims: for the thing patented is 
what the inventor claims and not what 

: shows. If he states these too nar 
rowly the law authorizes him to sur- 


the 
with 


render 


| 
| 


patent and re-issue the 
But 


s done the courts cannot 


same ampler statements. 


funtil this i 


| 
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give bim more than he asks for. Couse 
& Blood v. Joiimson, Black & Co., 16 
Off. Gaz. 719. 

He says the patent is for a combina- 
Looking for the combination we 
(1) A funnel- 
mouth attached to 


tion. 
find 


shaped | or 


three elements: 
ineline 
the rear or 


valve at the end of the month or in the 


chute, and (3) hinged or sliding chutes | 


when attached to xn open mouth or to | 


the side of the cart or wagon. 

[It was not claimed on the argument 
that either of 
The first, standing alone, is clearly an- 
ticitated by the English letters patent 
No. 2,909, and dated December 21st, 
1859, granted to Samnel Plimpsol, for 
“ Facilitating the unloading and trans- 


these elements is new. 


porting fri m railway wagons into carts, 
ete., coal and other matters with which 
they may be londed The second is 
found in the letters patent No. 14,301, 
issued to William Bell the 29th of 
February, 1856, where it is culled a 


slide and is used for the same purpose 


on 


and performs the same function as in 
the complainants’ patent. 

Indeed it may be observed that un- 
less a very limited consti uction is given 
to the patent of the complainant, it is 
difficult to see how it can be allowed to 
stand at all in view of the quite similar 
instrumentalities patented by Bell to 
He states 


and im- 


accomplish the same results. 
that he has 


proved method of depositing anthra- 


invented a new 
cite and bituminous coal in cellars from 
carts and other vehicles through seut- 
that 


in providing a conductor and attaching 


tles in sidewalks. and it consists 
the same to a hole in the bottom of a 
eart or other vebicle, of sufficient di 
ameter to allow coal to puss through 
the same through the coal senttle and 


sidewalk, without dropping it upon the 


side of the wagon; (2) a| 
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‘sidewalk, us before practised to the 
great annoyance to pedestrians, ete., 


| 


and he claims “a bed plate (attached to 
the under side of the tail end of the 
wagon) conductor and slide, with the 
tube attachments in connexion with 
the hole in the cart or other vehicle as 
set forth.” 

The third claim is for hinged or slid- 
ing chutes when attached to an open 
mouth, or to the end or side of the eart 


\or wagon. The proof is that hinged 


| 
chutes attached to an open mouth had 


| been used for several years »nterior to 


| 


| the date of the application for the pat- 
/ent at the tressle works of the Belvi- 
| dere Railroad Company, at or near the 
boemeeie part of the city of Trenton, for 
the purpose of unloading coal from 
railway cars into the holds of vessels 
on the canal, and hence, standing alone, 
}it must be pronounced void for em- 
‘bracing too mineh. Nor does the pat- 
that these 
| themselves are new, as his cross-exam- 
ination abundantly shows. I find the 
following questions and answers on p. 
43 of his testimony (complainant's rec., 
folio 1110) : 

*(@. Do you claim as an original in- 
vention of yours a telescopic tubing or 
chutes, independent of any connexion 
have with 


‘entee claim elements in 


such chutes or tubes 


may 
the mouth piece ? 

“A. I only elaim them in combination 
with a mouth piece or spout or attached 
to a cart or wagon. 

*(. Do you claim as an inve tion 
of yours the valve or gate, except when 
the same is used in combination with a 
chute or tube and the mouth piece ? 

“A. [ do not.” 

And at folio 1140: 

“(). Do you claim as your invention 
the mechanical contrivance of tubes or 
chutes attached to an open mouth or 
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mouth piece, irrespective of the con- 
nexion or non-connexion of the mouth 
piece with the eart or wagon ? 

“A. Ieiaim the whole combination 
for the purpose of unloading coal or 
other materials. 

*Q. Combination composed of what 
elements ? 

“A. Composed of one or more exten- 
sion chutes or tubes, attached to the 
mouth-piece or spout on a wagon or 
cart. 

*Q. Do each of these elements nec- 
essarily enter into and form a part of 
and, when aggregated, complete your 
invention 2 

“A. They do in connexion with the 
gate or valve. 

“Q, Do you claim that any one of 
these elements, separate from the 
others, is novel ? 

“A. Ido not think they are, but only 
in combination. 

“Q. I understand you to claim that 
the combination of them all is novel. 
Am I correct ? 

“A. You are.” 

Allowing the patentee thus to explain 
his invention, and turning to the pat- 
ent, we find three separate claims for 
the three constituents of the combina- 
tion, which he confesses are not new, 
but no claim for the combination itself. 
I know of no principle of law which 
permits a patent thus issued to stand. 
Nothing here can be left to inference. 
It is the office of the claims of a patent 
to reveal to the world what the charae- 
teristics of the invention are for which 
the patentee desires protection. If he 
fail to state these fully and correctly 
he may remedy the omission by a 
surrender and re-issue, but until then 
the court has no power to give him re- 
hef against infringers. 

I do not wish to 
affirming that if the inventor had for- 


be understood as 
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mulated a claim for the combination to 
which he refers in his schedules, that 
such a claim would have been valid as 
against the older Bell patent, before 
spoken of. It is not necessary to de- 
cide the question, in view of the fact 
that of that sort bas been 
made. 

Judging of this case simply from the 


no elaim 


record, and withont stepping outside 
to ascertain the state of the art at the 
time of the application for the eom- 
plainants’ patent, [ sould say that the 
most valuable part of the invention—if 
not the only novel part —was the use 
of sliding chutes in the delivery of coal 
from wagons or other vehicles. IRf the 
third claim bad been for sliding chates 
alone, wud if a combination claim had 
also been put in, with only these, as 
one of the constitnents of the combina- 
tion, it would have been «a gre:t im- 


provement upon the Bell combination, 


and would clearly have anticipated the 
Iske patent, No. 137,371, for * Luprove- 
ments in extension troughs for wag- 
ons,” under which the defendant jasti- 
fies the alleged infrmgement in so far, 
at least, us that patent embraced the 
use of sliding’ chutes. 
And to 


view of the patentee himself, for in his 


this seems have been the 
examination in chief (Com. Rec., p. 5, 
fol. 90) in response to the inquiry as to 
what he claimed as the principle feature 
of his invention, lie replied, “The third 
claim of my patent, which is for hinged 
or sliding chutes marked H. 
in the drawing Fig. 1, when attached 
to 
of 


unloading coal or other material from 


or tubes, 


ab open mouth or to the end or side 


weart or wagon for the purpose of 


a cart or wagon directly into a cellar 
or vault.” 

It appears in the evidence that the 
inventor employed a patent attorney to 
put his invention into legal shape, to 
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whom was entrusted the duty of diaw- | with some friends. 
It is uvfortunate that|the main train stopped and the two 


ing the claims. 
the person thus retained did not more 
fully get possession of the views of the 


inventor and more correctiy embody 


them in the claims of the patent. I can | 


give no construction to them as they | 
‘and to cause some degree of distur- 


have been formulated which will make 
the defendant lable 
and the bill of complaint must be dl 


as an infringer, 
is 


missed. 


NEGLIGENCE—DAMAGES. 


Goble v. The Delaware, Lackawanna and 


Western Railroad Company 


} 
| 
| 


| 
| 
| 


| 


| 
| 
| 
| 
| 
| 
| 
| 
| 
| 
| 


| Galbse 


This case was tried before Nixon, J., | 


and a jury at the April Term. The trial 
began April 19 «a 
May 1. 


recover damages for injuries sustained 


14d continued until 


by the plaintiff by reason of a collision 


on the defendants’ road. 


The action was bronght to 


some difficulty, 


The plaintiff | 
| 


was a dentist by profession. iesiding | 


near Madison.N.J. On the evenine «of 
8, 1879, he entered 
feniants’ ears at Hoboken, 


press train to go to Madison 


January the de- 
eéX- 
He ap- 
peared to be in the enjoyment of ordi- 
There 


, 
was then, or had been for 


on on 


nary health was no evidence 


that be some 
months previously, suffering from any 
special physical infirmity. 

Just before reaching the Summit 
Station t! 


uncoupled from the wain train with 


ie two rear Cars Were as usual 


i { : t 
the design of attaching them to an- 


other locomotive. to proceed upon the 
West The plaintiff 
sitting in the ear the 


divided into two compuart- 


Line road, Wits 


next to ene me, 


Whielh Wats 


iebts, the first bemg used for bageage 


and the rear part as a smoking car, 


The plaintiff oceupied the seeond o1 


third nt from the forward end of the 


Ist 
smoking car, with his back to the loco 


motive, engaged in a game of whist 


| 1Z¢ 


| 
| 
} 
| 
| 
! 
| 
| 


| 
| 
| 
| 


| 


' 
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While thus seated 
“ars which had been detached came 
to contact with the rear end of the 


the main train with sufficient 


in 
last car of 
force to attract general attention, to 
upset one if not two water coolers, 
bance among the passengers, 

The plaintiff at the moment of the 


He 


had just straight-ned timself up to 


concussion was sitting in bis. eat. 


draw his overcoat around him when he 
is thrown violently first forward and 
with 


hein fo bite in 


Wi 


then baekward such foree as to 


two 2 segar that 


was in his month. His first sensation 


Wit 


sa pain in the stomach whieh pro- 
nanses, dizziness and general 
He walked 
went to 

After a few days he 
to 
unable to do so, and 


Lie ed 


uneasiness. home with 


bed and sent 
for his physician. 


got up and attempted resume his 


business but was 


alter was prostrated from inju- 


s00nTt 


oO tne ehord. He is peral- 


spinal 
band altogether ineapacitated from 
labor. The 


or physical 


dentist and testified that 


any wental 
plaintiff is 2 
his income was $5,000 a year. 

Mr. Wm. 7. toffman and Mr, A. 
(J. Neasbey for plantilf. 

Mr. Mr. 
Odell of New York, Mr. Wm. L. Day- 
ton aud Mr. J. D. Bedle for 
ants. 

Nixon J.: In charging the jary made 


the following observations upon points 
> 


Moses Taylor Pine and 


defend- 


of jaw invelvect m the case: 


a 
: 


he to vecover damages for 


achion 15 

wluch the piaintiff allexes he 
al 
I 


Ruilway companies in the trans- 


1c 


from tie negligence of 


the ayents the defendant corpora- 


blot, 
Clie do not 
; but they do under- 


irhation of 


p passengers 


insure 
tuke to use the vrveatest skill and dili- 


i] 


their lives 
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gence in carrying them safely, and are|ing that the accident was not occa- 


| 


skill on the part of an employee. observations, let me remark that the 


responsible for the direct consequences | sioned by the fault of their agents. 


of any negligence or want of care or} Now, after these somewhat general 

The Supreme Court of the United) case involves the consideration by the 
States, nearly thirty years ago, an-| jury,in the first place, of two questions. 
nounced their view of the responsibility | First, was the injury of the plaintiff 
of railroad corporations in cases of this | caused by the negligence or the lack of 


| 


kind. The judges all concurred in say- | carefulness and skill on the part of the 
ing that when carriers undertake to|defendunt? Secondly, did the plaintiff 
convey persons by the powerful but| contribute to the injury by any fault 
dangerous agency of steam, public | or carelessness on his part? 
policy and safety require that they be| Now, if the first of these questions 
held to the greatest possible care and /is answered in the affirmative and the 
diligence, and whether the considera-|second in the negative, the only re- 
tion of such transportation be pecuni-| maining inquiry is, What amount of 
ary or otherwise, the present safety of| damages under the circumstances, as 
the passenger should not be left to the|shown in the evidence, should be 
sport of chance or the negligence of | awarded ? a * * * 
careless agents. Any negligence in| If you come to the conclusion, gen- 
such cases may well deserve the epi-|tlemen, that the injury to the plaintiff 
thet of gross. sprang from the collision of the cars, 
This language has been approved | your next inquiry will be whether it 
and re-affirmed in several cases since, |was brought about by the negligence 
and there has been no disposition | of the defendant company. 
shown to relax the strict rule of ac-| Now, what is negligence? It is easy, 
countability therein announced. But) of course, to say in a general way, it 
although they are held to the greatest |is an omission of duty ; it is a violation 


possible care and diligence, they are not|of the obligation which enjoins care 


liable even when chargeable with neg-|and caution in what we do. It ordi- 
ligence, if it appear that the accident|narily excludes design, and hence a 
arose from the want of ordinary and| man, however honest he may be, ean- 
reasonable care on the part of the|not excuse himself from the conse 
plaintiff, in consequence of which he | quences of not doing what he ought to 
contributed to the injury by his own | have done by saying, “ Why, I did not 
fault. act, because I did not think there was 
There is also, gentlemen, another|danger.” It is his duty to think, and 
principle of law to be carried in your |if he fails to use the efforts or take the 
mind in determining a suit for personal | precaution which an ordinarily pru- 
injuries received. It is this: Where it | dent man would employ in like cireum- 
appears that the injury complained of | stances, he is guilty of negligence. 
was the result of a collision without} Upon the question of contributory 
the fault of the complaining party, that | negligence, the judge said: It may be 
fact is prima facie evidence that there | suggested and has been suggested that 
was carelessness or negligence or want |as the forward smoking car was not the 
of skill on the part of the company, and | safest place in the train, the plaintiff 
there is upon them the burden of prov-| must take the consequences of being 


23 
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there. But that is not the law. The 
railway company is responsible for the 
safety of its passengers in any place 
which they have provided for their 
transportation. If a passenger takes 
the risk of a ride upon the engine and 
gets hurt, it is his fault and not the 
fault of the company, as they bave not 
agreed to carry passengers safely upon 
the engine. Buta smoking car is in- 
tended for passengers where they can 
indulge their tastes and appetite with- 
out offending the olfactory nerves of 
their more fastidious (shall I say more 
cleanly ?) fellow passengers. You thus 
come to the last and probably most 
difficult inquiry: What amount of dam- 
ages shall be awarded? I can give you 
no help except to aid you with a few 
suggestions. 

In the first place, this is no case for 
vindictive or exemplary damages. For 
there is no pretense that there was 
any wilful neglect. The plaintiff is 
only entitled to what the law calls com- 
pensatory damages. I do not mean by 
this that you must try to make the 
plaintiff whole or put him in as good 
condition as he was before the accident. 
In the very nature of the case that is 
impossible. No amount of money, 
gentlemen, can compensate for loss of 
health or for physical suffering. But 
then you can do something and my 
duty is to tell you what the elements 
of damages are which you ought to 
consider in making up your verdict. 
This is a difficult thing to do, and I 
know of no rule which I can lay down 
which is applicable to every case. 

During the progress of the case my 
attention has been called to a recent 
case in the English High Court of 
Justice, (Philips against The South 
Western Railway Company) in which 
the elements of damages which the 
jury ought to consider are so clearly 
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laid down by Chief Justice Cockburn 
that I am quite willing to adopt them 
in charging you. He says in his opin- 
ion that the elements of damages are: 

First. The bodily injury sustained. 

Secondly. The pain undergone. 

Thirdly. The effect on the health of 
the sufferer according to its degree and 
its probable duration, as likely to be 
temporary or permanent. 

Fourthly. The expense incidental to 
attempts to cure or to lessen the 
amount of injury. 

Fifthly. The pecuniary loss sustain- 
ed through inability to attend to a 
profession or business, which again 
may be of a temporary character or 
may be such as to incapacitate the par- 
ty for the remainder of his life. 

I have not seen lately, as it seems to 
me, a more clear, succinct and excellent 
rule upon the subject of damages than 
is thus laid down in this recent opin- 
ion of one of the highest courts of 
Great Britain. 

The jury rendered a verdict for the 
plaintiff for $12,000. 





KNITTING MACHINE PATENT. 


Bickford v. Leporte, 
{May 11, 1880.] 
On bill, answer and proofs. 
The suit was brought for the in- 
fringement of four letters patent of the 


complainant for “improvements in 
knitting machines,” issued one each in 
the years 1867 and 1868 and two in 
1875. The bill alleges that the inven- 
tions are of such a character that they 
are capable of conjoint as well as sepa- 
rate use, and that the defendant is in- 
fringing by using them conjointly and 
not separately as knitting machines. 
The defendant denies the alleged in- 
fringement, the novelty of the com- 
plainant’s patents, the validity of two 
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re-issues, claiming that they included 
more than the original patents. 

Nixon, D. J., Held, That the third 
branch of the defense had failed be- 
cause no comparison could he had be- 
tween the re-issues and the original 
patents, as they, the original patents, 
were not offered in the case. As to the 
infringement, the court held that it was 
quite obvious that the changes made 
by the defendant were merely equiva- 
lents of the complainant’s devices, and 
that their use is an infringement on the 
claim of his patents. As to the want 
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of novelty—amongst the large number 
of patents which the defendant exhib- 
ited to prove the lack of novelty, it is 
remarkable that many of them are 
younger than the complainant's, and 
there is no evidence that the date of 
the alleged inventions was earlier than 
the date of the respective patents. The 
opinion,which is a long one, concludes : 
“T am of opinion, also, that the de- 
fendant has failed in his defense of 
want of novelty, and there must be a 
decree for the complainant.” 





COURT OF CHANCERY OF NEW JERSEY. 


PARTIAL INTESTACY—DISTRI- 
BUTION—TRUST-ESTATE. 
[Filed April 23, 1880,] 

Executors of Daniel Skellenger, dec’d, v. Ex- 
ecutors of Hannah Skellenger, dec’d, and 
others. 

It is a well settled doctrine of equity jurispru- 
dence that where personal estate is given by 
will to a trustee, upon certain trusts, and 
the purposes of the trust do not exhaust the 
whole estate, or the trusts fail, the trustee 
shall not take the surplus for his own benefit, 
unless such appears to have been the inten- 
tion of the testator ; but a trust will result 
in favor of those who are entitled under the 
statute of distribution, as the next of kin of 

the testator. 

Equitable estates are treated in equity as legal 
estates, and are held to be subject to the 
same incidents, properties and consequences 
that similar legal estates are at law. 

In cases of partial intestacy, both the next of 
kin and the widow take under the statute of 
distribution, and one cannot acquire a right 
to distribution unless the other does also. 

In cases of partial intestacy the persons enti- 
tled to distribution take, not in pursuance 
of the intention of the testator, but by force 





of law and regardless of what his intentions 
may have been. 

The widow is entitled to participate in the 
distribution of that part of a testator’s es- 
tate as to which he dies intestate. 

On final hearing on bill, answer and 
proofs. 

Mr. Alfred Mills for complainants. 

Mr. George T. Wert and Mr. George 

W. Forsyth for the next of kin. 

Mr. Edward C. Lyon for the Exe- 
cutor of Hannah Skellenger, deceased. 


Tue Vice-Cuancettor: This isa bill 
for direction. The complainants, as 
the executors of Daniel Skellenger, de- 
ceased, ask direction as to what they 
shall do with certain moneys belonging 
to their testator, not disposed of by 
his will. His estate consisted entirely 
of personalty. By his will he first gave 
all his estate to his wife, except his 
moneys and securities for the payment 
of money, and then gave all the residue 
of his estate to his executors, “to have 
and to hold upon and subject to the 
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following trusts, to wit: upon trust to 
invest the same at interest, on good 
security, and the interest and income 
thereof, after payment of taxes and 
expenses attending investments an- 
nually, to pay to his (my) wife during 
her natural life,” and within six months 
after her death, to pay from and out of 
the residue, so directed to be invested 
upon trust, several pecuniary legacies 
of fixed amounts. No other or further 
of the 


testator’s 


disposition residue is made. 
The 
They never had a child. widow 
She left a The 
complainants, after paying all the lega- 


till 


The will makes no 


survived him. 


The 


will. 


widow 


is now dead. 


cies directed to be paid, have in 
hand over $1700. 
disposition of the beneficial interest in 
this sum. The legal title to 1t was 
given to the complainants to enable 
them to perform certain trusts, but 
the trusts having been fully performed 
without it, the question arises, what 
shall be done with it? Who is entitled 
to it? 

There are three 
First, the 
whole to the exelusion of all 


different claimants. 
the 
others ; 


executors who claim 
second, the next of kin of the testator. 
who also claim the whole in exclusion 
of the 


exclusion of the representatives of the 


executors, and likewise to the 
widow; and third, the representatives 
of the widow who claim a moiety of 
the fund. 

At common law an executor, by vir- 
tue of his appointment, is entitled to 
the whole of the personal estate, and 
if, after the payment of debts and lega- 
cies, any surplus remains, it rests in 
Williams on 


But this rule 


him beneficially, 2 Ex'rs 


1475, marg. 
prevailed in the United States; on the 


has never 
contrary it has uniformly been held 
in this country that if any part of the 
personal estate happens to be undis- 
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posed of by the will, the executor 
those who are 
entitled under the statute of distribu- 
tion; 1 Perry on Trusts, See. 155; 
Story’s Eq. Juris., Sec. 1208. No doe- 
trine of Equity Jurisprudence is more 
that where 
personal estate is given by will to a 


takes it as trustee for 


firmly established than 


trustee, upon certain trusts, and the 


purposes of the trust do not exhaust 


the trusts fail, 
either in whole or in part, by lapse or 


the whole estate, or 
otherwise, the trustee shall not take 
the surplus for his own benefit, unless 
such appears to have been the inten- 
tion of the testator, but a trust results 
in favor of those who are entitled un- 
der the statute of distribution as the 
next of kin of the testator; Hill on 
Trustees, 113 marg.; 1 Perry on 
Trusts, See. 152; 2 Williams on Ex’rs, 
1475 marg. 


to the donee as trustee, or in 


Where the gift is made 
trust, 
without any words indicating an in- 
interest 
upon him, the form of the gift will be 


tention to confer a beneficial 


considered conclusive against his right 
to take for benefit ; Hill 
Trustees 114, marg. ; 1 Perry on Trusts, 
Sec. 158. 
the claim of the complainants. 


his own on 


These authorities dispose of 


Technically the testator did not die 
intestate as to any part of his estate. 
He gave the legal title of the whole to 
his execators. They would have taken 
it anyhow, in virtue of their office, if 
the will had contained no express gift 
But he did 
to the beneficial interest in this fund, 
This 


interest is entitled, in equity, to be con- 


to them. die intestate as 


no disposition was made of that. 


sidered, to all intents and purposes as 
a legal estrte. Such estates, in equity 
ave subject to the same incidents, prop- 
erties and consequences that similar 
legal estates are at law, and are trans- 


missible in the same manner; Cushing 
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v. Blake, 3 Stew. 695. 
this fund passed by the will, but no 
beneficial interest in the corpus itself. 


The income of 


As to that the will is silent and inop- 
erative, and it therefore stood, on the 
testator’s death, in exactly the same 
condition that it would if he had left 
no will. As to that, it must be declar- 
edas a matter of law that he had no 
will. 

This being so, it would seem to fol- 
low as a necessary sequence that the 
widow was entitled to participate in 
its distribution. As a general rule the 
right of the distributors vests immedi- 
ately on the death of the intestate. 
But it is contended that our statute 
was intended to regulate distribution 
only in cases of total intestacy, but has 
no application to a case of partial in- 
testacy. This 
proves too much, for if sound, it will 


argument, however, 
exclude the next of kin quite as effect- 
ually as the widow. The right of dis- 
tribution is not a common law right, 
but depends upon statute. Originally 
the Ordinary took the whole surplus 
for pious uses. To care this wrong 
Parliament took away the right of the 
Ordinary and gave it, by statute, to 
They hold 
under the same grant, and one cannot 
take unless the In 
the words of Chief Justice Shaw, utter- 
wll 


points with the one under cvunsidera- 


the widow and next of kin. 


other does also. 


ed in a case identical in material 
tion, “The same provisidn in the stat- 
ute of distribution which gives prop 
erty not disposed of by will, where 
there is a will, to the next of kin, vives 
a distributive share to the widow;’ 
Nickerson v. Bowly, 8 Met. 430. 

It is also insisted that the widow 
should not be permitted to take any 
part of this fund, because it is appar- 
ent, upon the face of the will, that the 
testator intended she should not. This 
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intention, it is said, must be inferred 
from the fact that he gave her the use 
of the whole during her life, and he 
could not, therefore, have intended 
that she should take a part absolutely. 
In other words, having given her a part 
by express words, it must necessarily 
be inferred that he did not intend she 
should have any more. This argument, 
it will be observed, proceeds upon the 
assumption that the right of distribu- 
tion is to be regulated by the intention 
of the testator. But this, I think, is a 
The intention of the testator 
is to govern only so far as he has de- 
clared it by his will. With regard to 
that part of his property which his will 
did not pass, it must be declared he 
had no will, and therefore the court 
cannot know his intention respecting 
it. The next of kin cannot take until 
intestacy is found, and then they take, 
notin pursuance of the testator’s in- 
tention, but by force of law, regardless 
of what his intentions were. Upon 
this-point Chief Justice Shaw, in the 
case already cited, says: “If it were 
thought important to inquire into the 
intent of the 
made a will, but left property undis- 


mistake. 


deceased when he has 


posed of, either in terms or by impli- 
cation, a8 every man is presumed to 
know the law, it may reasonably be in- 
ferred, as his intention, that the resi- 
due should be disposed of according to 
law.” 

The rule upon this subject is settled. 
It has recently been adjudicated by 
this court, that where a testator dies 
intestate as to part of bis estate in 





consequence of the lapsing of a legacy, 
(his widow is entitled to a distributive 


share of it, though she had accepted 


the provision made for her in lieu of 
dower by the will ; Handy v. Marcy, 1 
| Stew. 59. The other pertinent author- 
\ities are Davers v. Dewes, 3 P. Wm’'s 
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40; Dicks v. Lambert, 4 Ves. 725; 
Oidham v. Carleton, 2 Cox 399; Hx 
parte Kempton, 23 Pick. 163; Doe v. 
Jobnson, 3 Allen 364. 

The decree will direct the complain- 
ants to pay one moiety of the fund to 
the representative of the widow and 
the other to the next of kin of the tes 
tator. 





ABSTRACTS OF DECISIONS. 

Clark v. Butler.— Mortgage—Me- 
chanics Lien — Transitory Seisin. 
Opinion by Vice-Chancellor. Filed 
May 1, 1880. 

In a suit to foreclose a mortgage the 
defendant resisted a decree on the 
ground that he held the property by a 
title paramount free of the mortgage 
and by virtue of a sale under a mechan- 
ics’ lien. It appeared that George 
Hughes, the owner of the property, 
after giving two mortgages on this and 
other property to the complainant, 
commenced the erection of a house on 
this property and then made a contract 
to convey it to one Mary A. Stanton. 
On the conveyance of the property to 
her pursuant to this contract, she ex- 
ecuted to the complainant the mort- 


gage pow in suit and he released to 
her the lien of bis two other mortgages 
The papers thus 
the 


on this property. 
interchanged were all dated on 
same day, May 10, 1876, and executed 
and recorded simultaneously. The 
defendant had furnished Hughes with 
material for the erection of the build- 
ing on the 29th of April, 1876, for 
which he filed a mechanies’ lien Sept. 
26, 1876, and then brought a suit to 
enforce it and obtained a special judg 
ment under which the property was 
sold by th® Sheriff and conv: yed to the 
defendant who now claims to hold it 
free of the mortgage by force of the 
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statute, (Rev. 673, Sec. 23) by which 
the Sheriff's deed is declared to con- 
vey the estate of the owner at the time 
of the commencement of the building. 
Held, That this act is not unconstitu- 
tional as depriving a mortgagee of 
property without due process of law. 
The law does not deprive the mortga- 
gee of the right of being heard or take 
away his property without due process 
of law. It simply fixes his position as 
an encumbrancer if he takes a mort- 
gage on which the owner has already 
commenced the erection of a building. 
Tompkins v. Horton, 10 C. E. Gr. 


293. 
The defendant's claim is supported 


by the letter of the statute, but in this 
case the seizin in the mortgage was 
merely transitory. It was instanta- 
neous and is insufficient to support an 
estate in dower. The deed and the 
mortgage formed part of one transac- 
tion and were in effect but one act. 
The seizin was not sufficient to sup- 
port a mechanics’ lien; Kittle v. Van 
Dyck, 1 Sand. Ch. 79; MelIntosh v. 
Thurston, 10 C. E. Gr. 242; Gibbs v. 
Grant, 2 Stew. 422; Lamb v. Cannon, 
9 Vr. 364. (Kittle v. Newmann, 11 C. 
E. Gr. 195, distinguished.) 

When a grantee, immediately upon 
receiving title, conveys it by mortgage 
to his grantor or to a third person, the 
seizin is only transitory for an instant 
and is not sufficient to support a me- 
chanie’s lien. 

When a deed and mortgage appear 
to have been executed on the same day, 
the legal inference is that they were 
made at the same time and were parts 
of one and the same transaction. 

A purchase money mortgage under 
certuin circumstances is entitled to 
priority over a mechanics’ lien though 
given subsequently to the commence- 
ment of the building. 
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Chosen Freeholders of Middle- 
sex Co. v. President, ete., of the 
"State Bank at New Brunswick.— 
Insolvent Bank— Credit not payment. 
Opinion by the Chancellor. Filed May 
11, 1880. 

On March 30, 1877, there was on 
deposit at the State Bank at New 
Brunswick $33,900 to the credit of the 
Treasurer of the State of N. J. On 
that day the State Treasurer, having 
been informed that the State Bank was 
in a precarious condition, with a view 
to securing a part of his deposit, made 
his draft on the bank and deposited it 
for collection with the Trenton Bank- 
ing Co., with which be had an account 
in his official capacity. The Banking 
Co. at once on his credit credited his 
account with the amount of the draft 
and the same day forwarded the draft 
to the State Bank for collection. This 
bank on receiving the draft the next 
morning charged the treasurer and 
credited the Bank with the amount, 
but at one o'clock in the afternoon of 
that day this State Bank suspended 
payment and a few days after it was 
declared insolvent. The question pre- 
sented was whether the State or the 
Trenton Banking Co. should present a 
claim for the amount of the draft. 
Held, That the Trenton Banking Co. 
by crediting the draft to the State 
Treasurer did not make the claim its 
own. The Bank acted merely as an 
agent for collection, and discharged all 
its duty in this respect. The credit was 
made upon the credit of the Treasurer. 
The action of the Bank in New Bruns- 
wick in charging the treasurer and 
crediting the Trenton Bank did not 
constitute a payment to the former. 
The credit was not a payment and it 
was made by the officers when they 
knew the Bank was insolvent. The 
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debt should be proved by the State 
Treasurer, 

Fiacre, Ex’r. v. Chapman,—As- 
sessments paid by Second Mortgngee— 
Cross-bill. Opinion by the Chancellor. 
Filed April 20, 1880. A second mortga- 
gee paid taxes and assessments on mort- 
gaged premises and took an assign- 
ment of the certificate of sale. In a 
suit for foreclosure under the first 
mortgage he answered and claimed 
priority to the extent of the taxes and 
assessments paid. //eld, That he was 
entitled to priority to the amount of 
the valid taxes and assessments but 
not for those which were unlawfully 
assessed. That the assignment was 
invalid but that was of no conse- 
quence. There is an equitable ground 
for reinbursement for money thus paid 
by the second mortgagee under com- 
pulsion to preserve the security and 
for the benefit of the first mortgagee 
as well as himself. 

There is no need of filing a cross 
bill although this is the usual course. 
But if necessary a cross bill can now 
be filed by special leave of the court. 

Kuhn, et al. v. Jewett, Receiver. 
— Negligence—Proximate and Remote 


cause— Burning oil carried by Water. 


Opinion by Vice-Chancellor. Filed 
May, 1880. Damages cansed by neg- 
ligence, to be recoverable, must be not 
only its natural. but also its proximate 
consequence, And proximate as here 
used meaus closeness of causal 
time or 


con- 
nection and not nearness in 
distance, and is intended to qualify the 
generality of the idea expressed by the 
word natural. 

2. In cases where fire is negligently 
started, and is not immediately com- 
municated to the property destroyed, 
but is communicated from one building 
to unotber until it reaches the property 
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destroyed, causal connection will only | carelessness of a defendant, and is car- 


cease when, between the negligence 
and the damages, an object is inter- 
posed which would have prevented the 
damage, if due care had been taken. 

3. When the burning matter is oil, a 
running stream may form a natural 
link in the chain of causation. 

4. Where a fire originates in the 


CASES BEFORE ‘THE: 


MERCER ORPHANS’ COURT. 


HUSBAND AND WIFE—CURTESY 
—EMBLEMENTS. 


In the Matter of Edward K. Potts, Adm’r of 
Asher Quigley, dec’d. 

If a husband living with his wife upon her 
farm, plants crops and dies before they are 
gathered, his administrators are not, in the 
absence of evidence as to the character of 

his occupancy, entitled to them as emble- 

ments : they belong to the widow. 


On account. 


P J. : 


STEWART, 
the owner in fee of a farm on which 
the deceased lived during his lifetime, 
together with his wife Rebecca and 
their children. In the Spring of 1878, 
Asher planted certain fields with corn, 


potatoes, ete., and died before those | 


crops had been gathered. The ques- 
tion presented is whether lis adminis- 
trator is entitled thereto, as emble- 
ments, or whether the widow, by virtue 
of her ownership, may claim them. The 
amount ($103.60) the 


sule of the crops, was charged to the 


realized fromm 


administrator in his inventor, but he 
has since then paid it to Rebecca, and 


Rebecca Quigley, | 
the wife of Asher Quigley, deceased, is | 


ried directly by a natural force, wheth- 
er it be the wind, the law of gravita- 
tion, combustible matter existing in a 
|state of nature, or a running stream, 
to the plaintiff's property and destroys 
‘it, the defendant is legally answerable 
for the loss. 


© INFERIOR COURTS. 


now claims allowance therefor. It ap- 
pears that Asher’s estate is insolvent, 
and there is nothing before me to 
show the character of his occupancy. 

| At common law, the husband was 
entitled to the possession, rents and 
profits of his wife’s lands during mar- 
riage, and this carried with it the right 
also to emblements in case of his death 
before her, Went. Off. Ex. 58: Reeve’s 
Dom. Rel. 28; Dyer 3164; Ram on 
Assets 188; Hall v. Browder, 4 How., 
| (Miss.) 224, or in case of divurce,Oland 
v. Bardwick, Gould. 190; Gould v. 
Webster, 1 Tyler 499 ; Oldham v. Hen- 
derson, 5 Dina 255; Vincent v. Parker, 
7 Paige 66. But the rule does not 
apply if the husband and wife are joint 
tenants ; Arnold v. Skeale, Noy 149; 
Rowney's Case, 2 Verm. 322; see, how- 
ever, Haslett v. Glenn, 7 Harr. and 
Johns. 17. By our statute (Rev. p. 
637, $2) a married woman is entitled 
to not only ber real and personal es- 
‘tate as her sole and separate property, 
| but also to the rents, issues and profits 
thereof, and (p. 639, $15) they are not 
liable for her husband's debts. 

| This statute, it has been held, de- 
| stroys tenancy by the curtesy initiate, 

‘ 
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Porch v. Fries, 3 C. E. Gr. 205; Hill 
_v. Chambers, 30 Mich. 422 ; but, nev- 
ertheless, a husband, during coverture, 
is entitled to live upon and enjoy his 
wife's lands with her; Naylor v. Field, 
5 Dutch. 292; Vreeland v. Vreeland, 1 
C. E. Gr. 524; Walker v. Reamy, 36 
Pa. St. 410; Sherman v. Elder, 24 N. 
Y. 38; Bowen v. Amsden, 47 Vt. 573, 
and such occupation does not render 
the products arising therefrom liable 
to his creditors, Wells’ Sep. Prop. of 
Mar. Wom., Chap. VIII; Bougard v. 
Case, 82 Ill. 19. In Schouler’s Do 
mestic Relations *144, it is said, that 
in all cases, emblements or growing 
crops go to the husband or bis repre- 
sentatives at the termination of his 
estate, and the authorities cited are 
Reeve’s Dom. Rel. 28 ; Weemus v. Bry- 
an, 21 Ala. 302 and Spencer v. Lewis, 
1 Houst. 223. The citation from Reeve 
is, of course, the common law rule. 
Spencer v. Lewis, 1 Houst. 223, was 
a case wherein the husband of a tenant 
for life survived his wife, and was held 
entitled to the corps planted before 
her death. Weemus v. Bryan, 21 Ala. 
302, is in point and sustains the doc- 
trine stated, but it was subsequently 
expressly overruled in Hays v. Cock- 
rell, 41 Ala. 75, upon the ground that 
if such crops are not liable to be ap- 
plied in satisfaction of a husband's 
debts during his lifetime, they cannot 
be so appropriated after his death. 
The case of Hill v. Chambers, 30 Mich. 
422, declares that the circumstances of 
the husband's possession may be in- 
quired into and its character determin- 
ed bv the proofs, but in the absence of 
evidence the presumption of law is that 
if the farm of a married woman is oc- 
cupied by her husband and the family, 
the crops growing thereon belong to 
her, and in case of his death their own- 
ership follows the title of the lands. 


24 
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The conclusion is, that Rebecca is 
entitled to the amount realized by the 
administrator from the sale of the crops 
planted by ber husband on her lands. 


EXECUTOR’S INVESTMENT—BANK 
STOCK—EXCEPTIONS. 


In the Matter of Exceptions to the Account of 
Chas. H. Mundy, Executor of Ira C. Vor- 
heese, Ex’r of Jane Norman, Dec’d. 

The deceased left the income of all 
her property to her brother for life, 
and directed that after his death it 
should all go to the Newark Orphan 
Asylum. Among her assets her execu- 
tor, Ira C. Vorheese, found some stock 
of the State Bank of New Brunswick. 
Vorheese was a director in the Bank. 
The Bank failed twice, and finally the 
stock was a total loss. The executor 
of Mr. Vorheese asked to be allowed in 
his account the amount invested in the 
Bank stock. The executor had “ fall 
power to sell and convey any or all 
real or personal estate as he may think 
best for the interests of the estate, and 
to invest and re-invest the proceeds.” 

Mr. Richey, for the life tenant, ar- 
gued, Ist, That the executor should be 
charged with the stock as so much 
money; 2d, That the will gave him 
power to sell and re-invest. 

Mr. John A. Miller, Jr., for the 
Newark Orphan Asylum, argued, 1st, 
The investment was not one the execu- 
tor should have retained. The law ex- 
pected him as executor not only to 
make good investments, but to change 
bad ones. Orphans’ Court Act, §116 ; 
Williams on Ex’rs, pp. 1921, 1923; 
Gray v. Fox, Sax. 259; Smith v. Id., 4 
John. Chy. 281; Vreeland v. Id., 1 C. 
E. Green 530. 2d. The English and 
American rule is that bank stocks are 
only allowable as investments by exec- 
utors for temporary use, until better 
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ones can be obtained. Powell v. Evans, 
5 Ves. Jr. 844; Dennis v. Scott, 4 
Russ. 195. 

Mr. C. T. Cowenhoven, for the ex- 
ecutor, argued, Ist, The special instrue- 
tions in the will warranted the execu- 
tor in retaining the stock. 2 Stew. 631; 
3 Stew. 35. 

Srewart, P. J., Held, That general 
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instructions in the will cannot author- 
ize a trustee to invest trust funds in 
any other securities than those desig- 
nated by statute or approved by the 
court, and that bank stock was not in- 
cluded in these. He decreed a state- 
ment of account to be made according- 
ly. [The opinion will be published in 
the July number of Tue Journat. | 


DECISIONS IN VARIOUS COURTS. 


U. S. SUPREME COURT. 


LOTTERIES. 

Lotteries are demvralizing and may be sup- | 
pressed as public nuisances by the police | 
power of the State. | 

A contract in the charter that a lottery com- | 


pany may continue indefinitely on paying a | 
| 


certain percentage to the State will not pro- |. 


| 


tect it against suppression by act of a sub- 


‘sissippi did undoubtedly enter into a 


contract with this corporation, the 


‘condition of which was the payment 


to the State by the Lottery Company 


of a certain percentage of the latter's 


receipts. 

Third. That, although the lottery 
Company was duly chartered, the leg- 
granted that charter 


islature which 


terest of | had no authority to bargain away the 

public morals. police power of the State, @. e., the reg- 

A lottery company was chartered by | ulation of all matters affecting the 
the Mississippi legislature in 1867.) public health and the public morals. 
Three years after the legislature passed |The supervision of both these subjects 
an act prohibiting lottery companies | of governmental power is continuing 
doing business. The Supreme Court in its nature, and they are to be dealt 
of Mississippi sustained the act. An/with as the special exigencies of the 
appeal was taken to the Supreme /moment may require. Government is 
Court of the United States on the | organized with a view to their preser- 
ground that the prohibitory act of | vation, and can not divest itself of the 
That lot- 


sequent legislature made in the in 


Mississippi was unconstitational, the 
charter to the company being a con- 
tract which the act impaired. 

Tue Court eld, First. That a con- 
tract which a State enters into when 
it grants a charter to a private corpor- 
ation is undoubtedly ander the protec- 
tion of the Federal Constitution. 

Second. That the legislature of Mis- 





power to provide for them. 
teries are demoralizing in their effects, 
no matter how carefully regulated, 
cannot, in the opinion of this Court, 
doubted. This being the case, 
there cau be no question that lotteries 
are proper subjects for the exercise of 
the State,governmental or police power. 
The contracts which the Federal Con- 
: 


be 
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stitution protects are those whic: 
relate to property rights, not to Gov- 
Lotteries belong to 


They are a species of 


ernment rights. 
" the latter class. 

gambling and wrong in their influ- 
ences. They disturb the checks and 
balances of a well ordered community. 
Society built on such a foundation 
would almost of a necessity bring forth 
a population of speculators and gam- 
blers, living on the expectation of what 
chance might award them from the 
accumulation of others. Certainly, the 
right to stop them is governmental 
and to be exercised at all times by 
those in power at their discretion. 
Any one, therefore, who accepts a lot- 
tery charter does so with the implied 
understanding that the people in their 
sovereign capacity, and through their 
properly constituted authorities, may 
take it back at any time when the pub- 
lic good shall require, and this whether 
it be paid for or not. He gets, in 
legal effect, nothing more than 
license, to continue the 
named for the specified time, unless 
sooner abrogated by the sovereign 
power of the State. It is a permit, 
good as against existing laws, but sub- 
ject to future legislation or constitn- 
tional control, or withdrawal. 


a 


on terms 


PENNA. SUPREME COURT.) 


MUNICIPAL RESPONSIBILITY FOR 
OFFICIAL NEGLECT. 


A curious and interesting decision 
has just been rendered by the Supreme 
Court of Pennsylvania, in a case in 
which the borough of Norristown was 
sued by a young woman who, while 
crossing one of the streets, was struck 
in the“eye and blinded by the wadding 
from a cannon discharged in the street. 
It was shown on the trial that a police 
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officer was in sight, but made no effort 
to disperse the crowd or prevent the 
firing, and a verdict was obtained 
against the borough for $3,318.74. A 
writ of error was taken to the Supreme 
Court, and on Monday, May 10th, 1880, 
Mr. Justice Gordon delivered the opin- 
ion of the Court, which reverses the 
judgment of the court below. 

The opinion, after referring to the 
case, and asserting that “each and 
every person engaged in the firing of 
the cannon was personally liable for 
any injury resulting therefrom,” and 
quoting authorities as to the duties of 
police officers, goes on to say “ that it 
is thus apparent from authority that 
for the neglect of the police officer 
who stood by and permitted the firing 
of the gun to go on, the borough of 
Norristown cannot be made _ liable. 
But if it is not responsible for the con 
sequences of his neglect, than it is 





altogether exempt from responsibility. 
For if the municipality can act at all in 
‘the suppression of riots and other 
breaches of the peace, it must be 
through its burgess, justices, consta- 
bles, and policemen, and if they neg- 
lect their duty and refuse to act, the 
municipality is powerless. Then upon 
what grounds can the defendant be 
held liable for the damages suffered by 
the plaintiff? Certainly not upon 
‘any principle of common law, for we 
wll know that for damages resulting 
from the conduct of a mob or unlawful 
assembly, neither city nor county, 
borough nor township, can be held 
except by special statute. It is then 
on the ground that the assemblage 
complained of obstructed the public 
street, and so became a_ nuisance, 
which the borough was bound to re- 
move? But the difficulty of support- 
ing the case on this theory is twofold. 
First, the jury find that the street was 
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not so obstructed that persons could 
not readily pass and repass, and that 
the injury resulted not from any such 
obstruction, but from the act of firing 
the gun. Second, admitting that a 
mob is a nuisance, and that of the 
worst kind, nevertheless it is one that 
& municipal corporation can not abate 
by the use of ordinary appliances such 
as suffice for the removal of natural or 
material obstructions in or near a high- 
way. Resort must, therefore, be had 
to the police force. 
already seen, for the doings or misdo- 


But, as we have 


ings of those who compose the force, 
the municipality is not liable. 

The difference between those cases 
in which cities, boroughs and town- 
ships have been held responsible for 
neglect, and the one in hand, is very 
wide. The maintenance and repair of 
highways, rivers, wharves, etc., belong 
to their immediate jurisdiction and 
over them they alone have control, 
hence their responsibility. But the 
conservation of the peace isa great 
public duty, put by the Commonwealth 
intv the hands of public officers—the 
judges, justices of the peace and 
mayors, the governor, sheriffs, con- 
stables and policemen; hence cities 


and boroughs can no more be charged 
with damages resulting from their 
misconduct than can counties, town- 
ships or the State at large.” 

The judgment of the court below is 
now reversed and set aside and it is or- 
dered that judgment be entered on the 


special verdict for the defendant.— 





THE NEW JERSEY LAW JOURNAL. 


Trenton True American, May 14th, 
1880. 





RIGHTS OF TICKET HOLDERS. 

Suit was brought at Philadelphia 
against the lessee of the Arch Street 
Theatre, by a colored man who had 
bought a ticket for himself and wife, 
but had been refused admission to the 
performance, and there were damages 
for the plaintiff. The Supreme Court 
of Pennsylvania, to which the case was 
taken on an alleged error in the pro- 
ceedings, after deciding the question 
of error, lays down the following prin- 
ciples relative to the rights of the pur- 
chasers of tickets to a performance : 

“ Whether the tickets conferred 
merely a license or something more is 
immaterial. Ifthey gave only a license 
to enter the theatre and remain there 
during the performance, it is very clear 
that the agents of the defendants had 
no right to revoke it as they did and 
summarially eject Peer and his wife 
from the building in such a manner as 
to injure her. We incline to the opin- 
ion, however, that as purchasers and 
holders of tickets for particular seats 
they had more than a mere license. 
Their right was more in the nature of 
a lease, entitling them to peaceable in- 
gress and egress and exclusive posses- 
sion of the designated seats during the 
performance on that particular even- 
ing.”"— Trenton True American, May 
21st, 1880. 








/ 
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NEW JERSEY SUPREME COURT. 


ABSTRACTS OF DECISIONS. 
iFeb Term, 1880.] 


Patterson, et al. vy. Loughridge. 
—Opinion by Beasley, Ch. Justice. 

1. In case of a misjoinder of defend- 
ants, and no notice given by the de- 
fendants of such misjoinder according 
to the Practice Act, the plaintiff is not 
entitled to a verdict against all the de- 
fendants unless «uch 
ranted by the proofs. 

2. In such a state of the proceedings 
the plaintiff cannot be non-suited if he 
proves a case against any of the de- 
fendants, but will have a verdict against 
such only as proved to be liable. Rule 
discharged. 

Schalk v. Kingsley.—Action of 
tort for damages done to mortgaged 
premises by the removal of fixtures. 
The defendant was the attorney of one 
Fisher, and is sued for the tort. Opin- 
ion by Van Syckel, J. 

Held, 1. That an attorney is liable 
if he takes an active part in the illegal 


verdict be war- 


seizure and removal, and in that assists 
his client. 





2. That a second mortgagee may re- 
cover damages for removal of fixtures 
is res judicata, and the measure of 
damages is the extent of injury to the 
security. Rule discharged. 

Ross, Jr. v. Van Aulen.—On er- 
ror to Somerset Circuit. Opinion by 
Dixon, J. 

If a party be let into possession un- 
der a contract to purchase, and the 
purchase be not afterwards completed, 
he is not to be regarded as tenant to 
the vendur in such sense as to entitle 
him to three months’ notice to qut, 
but he may be cjected after demand of 
possession, unless there be in the con- 
tract something to the contrary. Judg- 
ment below reversed. 

Trustees of School District No. 
24, of Warren vy. Potter.— Opinion 
by Woodhull, J. 

Trustees of school districts in their 
corporate capacity are not liable to be 
sued in « justices’ court. The objec- 
jection that the question of jurisdiction 
was not raised on the trial of the ap- 
peal cannot be made here. Judginent 


In this case he employed | yeyersed with evsts. 


workmen and paid them, and is not | 
entitled to immunity. 


MISCELLANY. 


Tue Chancellor and Mrs. Runyon sail for; The former order allowed them to invest only 
Europe on Wednesday, June 2nd. ' twenty-five per cent. in this manner and re- 
| stricted the investments to bonds and mort- 
The Chancellor, upon the petition of the | gages of the old department of the Institution, 
managers of the Newark Savings Institution, | which had been reported as first-class. The 
has modified the order of July 26, 1878, and Chancellor read an opinion granting the order, 
authorized them to invest fifty per cent. of | which will be published in the July number 
their new deposits upon bond and mortgage. ! of ‘Tur JourNaL. 
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THE LAW LIBRARY 

OF THE ESSEX COUNTY BAR ASSOCIATION. 

On the 23d of March last the Essex County 
Bar Association adopted resolutions providing 
for the formation and government of a Law 
Library, for the use of such members of the 
Association and other members of the bar as 
should contribute to its support according to 
the The 
contributors are to pay their money to the 
treasurer of the Bar Association, who holds it 
in trust for the Library fund. Subscriptions 
are taken for fifty dollars, for one hundred 
dollars, or one hundred and fifty dollars, Each 
subscriber on paying the money receives a 
certificate of deposit, designating the amount 
The holders of certifi- 
cates for $50 are subject to an annual assess- 
ment not exceeding ten dollars. The holders 
of $100 certificates are liable to an annual as- 
sessment up to five dollars, and those who 
hold a certificate for $150 are subject to no 
assessment whatever. 

The library is under the direction of a board 
of governors, consisting of seven holders of 


provisions of these resolutions. 


of the subscription. 


certificates, two of whom must be members of 
the Bar Association. The governors are elected 
by the holders of certificates of deposit, who 
have one vote for every $50 subscribed. 

As soon as subscriptions to the amount of 
twenty-five hundred dollars had been obtained 
and one-half of this suin had been paid, and 
notes had been given for the other half, a 
meeting of the subscribers was cailed for the 
election of a board of governors. 

The election took place April 17, and the 
following named persons were elected : Cort- 
landt Parker, Caleb S. Titsworth, John R. 
Emery, Frederic W. Stevens, E. Q. Keasbey, 
J. Frank Fort and Frederick 8. Fish. The 
board of governors organized and elected Mr. 
Titsworth president, and Mr. Fish secretary. 

The governors have prepared rules for their 
own action and the government of the library. 
The board is divided into two committees, the 
Purchasing Committee the Executive 
Committee. ‘The former consists of the Presi- 
dept, ex officio, Mr. Parker, Mr. Emery and 
Mr. Stevens; the latter of the President, ex 
officio, Mr. Keasbey, Mr. Fort and Mr. Fish. 

The Newark Savings Institution has gener- 


and 


ously given the Library the use of the assem- 
bly room and ante-rooms on the fourth floor 
of their building for five years, and have 





agreed to furnish the main room with book 
shelves. Mr. Cortlandt Parker made the Li- 
brary an even more liberal offer of rooms on 
the fourth floor of his building, No. 721 Broad 
St., for five years, with a subscription of $100 
per annum, but the governors thought best to 
take the larger rooms of the Newark Savings 
Institution. 

Arrangement for the purchase of books is 
being made, and the library will be ready for 
use as soon as the rooms can be prepared for it. 
Communications in regard to the purchase of 
books and offers for the sale of books should 
be made to members of the purchasing com- 
mittee. Subscriptions to the fund will be re- 
ceived by J. Frank Fort, treasurer of the Bar 
Association. The subscriptions now exceed 
four thousand dollars. 

The Purchasing Committee of the Library 
will receive bids from lawyers for the sale of 
books Bids shou!d be made promptly and 
sent in writing to John R. Emery, Esq., 748 
Broad St., Newark. They must state precisely 
the books to be sold and the date and imprint 
of the edition, with the price of each set of 
books, as well as for the whole number. 


NOTES OF EXCHANGES. 


The Criminal Law Magazine for May 
contains an extremely interesting article by 
Prof. R. Ogden Doremus on the Duties of 
Experts and Others in Poison Cases. The pa- 
per is written in an agreeable style, and con- 
tains curious and even thrilling stories, as well 
as many valuable suggestions which will be of 
as much service to a lawyer in dealing with ex- 
pert testimony as to the expert himself. 

This number contains also an article on 
Suggested Reform in the Administration of 
the Law of Homicide, several cases reported 
in full with notes, and some amusing ‘* Curi- 
osities of the Law Reporters.” 


The American Law Review for May adds 
a careful and learned article to the discussion 
of the subject of Administration upon the Es- 
tate of a Living Person, by Jeremiah Smith of 
New Hampshire. Other articles upon this 
subject may be found in 10 Am. Law Reg. N. 
S$. 212; 10 Am. Law Review 787 ; 21 Alb. Law 
Journal 65 and 84 (Jan. 24 and 31, 188v,) and 
the matter is discussed in Lavin v. The Emi- 
grant Industrial Savings Bank, U.S. C. C. 8.D. 
N. Y.,April 1, 1880, 9 Reporter 541, where itis 














held that the judicial determination that a man 
is dead made in his absence without notice to 
or process issued against him, cannot be made 
by law conclusive against him so as to vest 
his property in an administrator. This would 
be to deprive him of his property without due 
process of law, and a law to that effect is un- 
constitutional. 


The Central Law Journal for May 7, con- 
tains a timely article on Railroad Fires and 
evidence of negligence, and the second of an 
article begun in the previous number on Ap- 
pellate Courts and some needed reforms, by 
Asa Inglehart. 

Ibid, May 14. Contracts of Married Wo- 
men, by J. F. Kelly. Actions for Negligence 
from the Solicitor’s Journal. 

Ibid, May 21. Contracts of Married Wo- 
men, No. II. Injunctions to Restrain State- 
ments as to Former Employment, No. I, from 
the Solicitors’ Journal. Palys v. Jewett, Re- 
ceiver, from 5 Stew. 302. with the reporter's 
note and other cases. 


The Albany Law Journal for May 1. Im- 
plied revocation of a Will by subsequent birth 
of Children. Can a Chattel Mortgage cover 
after acquired property ? 

Ibid, May 8. Replevin against Collectors 
of Taxes ; Gray v. Mayer of Baltimore, U. 8. 
Supreme Ct.upon discrimination in city wharf- 
age Charges against Products of other States. 

Ibid, May 15. Note of decisions in the 
Seventy-sixth New York Reports. Execution 
Sales of Chattels. Has the Purchaser of a 
Chattel at such Sale any Remedy if he gets no 
Title? A note on the subject of Administra- 
tion of Estates of living Persons and the case 
of Lavin v. Emigrant Savings Bank, referred 
to above. 


NEW BOOKS. 


Hints on Apvocacy, intended for practice in 
any of the Courts, with illustrative cases, 
by An English Barrister. Revised and 
adapted from the second English edition by 
An American Lawyer. St. Louis: Wm. H. 
Stevenson, 1880. 

The need of a book like this is felt by every 
young lawyer with a spark of ambition to be 
successful as an advocate, and it is needed by 
everyone who wishes to conduct a case with- 
out making obvious blunders. There is no 
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school of advocacy, and a lawyer may pass his 
examination for a counsellor’s license without 
ever having had the least instruction even in 
the practice of an advocate in the conduct of a 
trial, who has the opening and close, the 
order of counsel in summing up, when and 
how to take exceptions, and all such matters 
of detail, and still less has he had instruction 
in the art of dealing with a jury, the kind of 
eloquence that is needed at the bar, how to 
deal with various kinds of witnesses, or the sub- 
tle and fearful dangers of your own cross-ex- 
amination. In short, young lawyers have only 
themselves to thank for their preparation in 
the most difficult branch of their profession, 
and a book like this must prove of the greatest 
assistance, if only to show how much there is 
to learn. 

The book before us is capitally written, full 
of spirit and not a little satirical. It has many 
valuable suggestions and wholesome warnings 
and is evidently written by one who has 
watched many trials with the keen and critical 
eye of a skillful advocate. 


A 'TREATISE ON THE CONTRACTS OF COMMON 
CARRIERS, with special reference to such as 
seek to limit their liability at common law, 
by means of bills of lading,express receipts, 
railroad tickets, baggage cuecks; etc., ete., 
by John D. Lawson, editor of Ventral Law 
Journal. St. Louis: Wm. H. Stevenson, 
1880. 

This book treats of a curious and perplexing 
subject, on which a special treatise is particu- 
larly required. If the rules of the common 
law are severe they have the merit of being 
easy to learn, and if the contracts made by the 
carriers are liberal toward their makers they 
have at least the advantage of being easily un- 
derstood. But the rules adopted by the courts 
are the result of compromise between the con- 
tracts and the common law, and it is not easy 
to guess which of the two will get the better 
of the struggle in any case. ‘There is no gen- 
eral principle which inust govern all courts 
alike. ‘The result depends upon the view 
which the judiciary of each sovereignty may 
take of the policy of allowing carriers to limit 
their liability. 
sirable to have this branch of the law of car- 


For this reason it is very de- 


riers treated minutely and thoroughly. 
The author of this book has evidently un- 
derstood clearly the real reason for the exist- 


ence of such a book, and has spared no pains 
to make this supply the want, 


Whenever the 
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law depends on the judge’s view of public 
policy, he has cited the cases and stated the 
results reached in every State in the Union. 
He has also devoted a chapter to quoting the 
views of various judges upon the policy of 
permitting carriers to limit their liability. In 
this he cites the judgment of Mr. Justice 
Bradley in Railroad Co. v. Lockwood, and 
speaks of it in terms of high praise, which will 
be accepted in New Jersey as a proper tribute 
to the judge of which she is justly proud. 
‘*The ablest argument on the subject under 
discussion that the American Reports contain, 
it is destined to fix the law on as firm a basis 
as was the law of bailments by the case of 
Coggs v. Bernard. Like Lord Holt’s celebrated 
judgment it will endure, though unlike Lord 
Holt’s celebrated judgment it is unanswerable.” 

Every part of the subject proposed to him- 
self by the author, he has treated with the 
utmost thoroughness, and has not only cited 
very many cases, but has stated their effect 
with ease and precision. At the end of the 
book is a collection of unreported cases. We 
are not satisfied with the typographical ap- 
pearance of the volume. There is some un- 
evenness of the impressions and a few blurrs 
from the sliding of fresh sheets. 


Le Drvorce: Répouse 4 M. Dumas, par F’. R. 


Coudert. New York, 4 la librairie du Cur- 
rier de Etats Unis, 1880. 


Mr. Coudert is a member of the New York 
Bar. Itisthe Frenchman who is stung by 
the insults to his country that are implied in 
M. Dumas’ comparisons between France and 
the countries where Divorce is tolerated and 
his knowledge of American law and American 
morals enables him to speak with authority 
when he shows how utterly different the di- 
vorce allowed here is from that which is 
praised by M. Dumas. He does not attempt 
to discuss the subject or to advocate his own 





THE NEW JERSEY LAW JOURNAI!.. 


M. Dumas, and he does that with an esprit 
that-is worthy of Dumas himself. He is vig- 
orous, bright and caustic, full of life and ex- 
ceedingly entertaining, but not, we think, as 
convincing as he would have been if he had 
given more credit to M. Dumas for having 
some unpleasant facts that must be dealt with 
and that give some speciousness to his extrav- 
agant demands. 





VICE-CHANCELLOR’S CALENDAR 


{ The place of hearing is Newark, at 10 a.m. 
unless otherwise stated. | 
JUNE. 
1, Cases on Chancellor's list. 
2, Thompson v. Van Aken. 
Mr. Schenck. 
3, Summit v. Little. Mr. Cross, Mr. English. 
7, Dowden v. Button, 2 P. M. 
8, Chancellor’s list. 
9 and 10, Summit v. Kelly. 
English. 
14, No. 65. Mr. Besson for comp’t. 
15, Chancellor’s list. 
16, Summit v. Day. Mr. Cross, Mr. English. 
16, Rutherford Park Ass'n v. Christensen. 
Mr. Cowles, Mr. Randolph. 
17, Manfrs. Ins. Co. v. Dittmer. Mr. Tiche- 
nor, Mr. Taylor. 
23, Price v. Price. Mr. Strong, Messrs. Ad- 
rian & Weston. 
24, Craig v. Pittenger. Mr. Taylor, Mr. Harris 
30, Smith v. Mills. Mr. Coult, Mr. Glen. 
JULY. 
1, Ditman v. Hoboken Ch. Mr. Herbert, Mr. 
Landregan. 
7 and 8, Skinner v. Reeves. 
12, Pitt v. Merritt. Mr. Glen, Mr. Ryerson. 
2P. M. 
14, Anderson v. Anderson. 
Carmichael. 


Mr. Schenck, 


Mr. Cross, Mr. 


2 P.M. 


Mr, Spencer, Mr. 


views. He keeps himself strictly to answering | 19, Vacation. 





